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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 2, 19 and 20 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Freeman et al. (US Pat. 4,738,256). 

Freeman discloses an apparatus for creating a cavity in a bone (Fig. 15), said 
cavity (I) having a cross section which has a generally triangular profile having a first 
side generally parallel with an axis of the bone and a second side forming an acute 
angle with the first side, and (ii) being contiguous with a pre-existing conical cavity in the 
bone, said apparatus comprising: a drive shaft having an axis (Fig. 15, ref. 34) , a 
proximal end (Fig. 15) configured for coupling to a drive means and a distal end (Fig. 
1 5) configured to form a portion of a drive joint for coupling the drive shaft to a cutter; a 
frame for carrying a cutter (Fig. 15, ref. 20) , the frame including a frame shaft (Fig. 15, 
ref. 37) having a longitudinal axis (Fig. 15) and a cutter mount (Fig. 15) for mounting a 
cutter at a first angle approximating the acute angle with respect to the frame shaft (Fig. 
15), the mount including a bearing bracket (Fig. 15, ref. 23) extending laterally from the 
frame shaft to a bearing (Fig. 15, above reference 26) configured to receive a portion of 
a cutter (Fig. 15) and maintain the received cutter oriented at the first angle during 
rotation (Fig. 15); a cutter for cutting said cavity (Fig. 15), the cutter having a head (Fig. 
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1 5, ref. 26) configured to form a portion of a drive joint for coupling the cutter to a drive 
shaft; and, wherein the drive shaft is coupled to the cutter to form the drive joint (Fig. 
15), the cutter is received in the mount at the first angle(Fig. 15) and the axis of the 
drive shaft forms a second angle with the longitudinal axis (Fig. 15), the second angle 
being less than the first angle (Fig. 15). The axis of the drive shaft is substantially 
parallel to the longitudinal axis of the frame shaft (Fig. 15). The drive shaft and sleeve 
are mounted to the frame to move relative thereto to facilitate loading and removal of a 
cutter (Fig. 15). A plate (Fig. 15, top of ref. 53) mounted substantially perpendicular to 
the longitudinal axis of the frame shaft and configured to transfer forces applied to the 
plate to the frame (Fig. 15). Further comprising a miller shell (Fig. 15, near ref. 37) for 
registering the apparatus with the pre-existing conical cavity, the miller shell having a 
longitudinal axis (Fig. 15), an external surface a portion of which engages the wall of the 
pre- existing conical cavity (Fig. 15). The cutter comprises a cutting surface having an 
outer diameter and a bearing surface at one end of the cutting surface having an outer 
diameter larger than the outer diameter of the cutting surface and wherein the bearing 
for receiving the cutter comprises a bearing surface for mating with said bearing surface 
of the cutter. 

Freeman discloses an apparatus for creating a cavity in a bone, said cavity (I) 
having a cross section which has a generally triangular profile having a first side 
generally parallel with an axis of the bone and a second side forming an acute angle 
with the first side, and (ii) being contiguous with a pre-existing conical cavity in the bone, 
said apparatus comprising: a drive shaft (Fig. 15, ref. 34) having an axis (Fig. 15), a 
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proximal end (Fig. 15) configured for coupling to a drive means and a distal end (Fig. 
15) configured to form a portion of a universal coupling (Fig. 15, below ref. 34) for 
coupling the drive shaft to a cutter (Fig. 15); a frame for carrying a cutter (Fig. 15, ref. 
20), the frame including a frame shaft (Fig. 15, ref. 20) having a longitudinal axis and a 
cutter mount (Fig. 15) for mounting a cutter at a first angle approximating the acute 
angle with respect to the frame shaft (Fig. 15), the mount including a bearing bracket 
(Fig. 15, ref. 23) extending laterally from the frame shaft to a bearing configured to 
receive a portion of a cutter (Fig. 15) and maintain the received cutter oriented at the 
first angle during rotation (Fig. 15); a cutter for cutting said cavity (Fig. 15, ref. 26), the 
cutter having a head (Fig. 15, near above ref. 26) configured to form a portion of the 
universal coupling for coupling the cutter to a drive shaft (Fig. 15); and, wherein the 
drive shaft is coupled to the cutter to form the universal coupling (Fig. 15), the cutter is 
received in the mount at the first angle (Fig. 15) and the axis of the drive shaft forms a 
second angle with the longitudinal axis Fig. 15), the second angle being less than the 
first angle (Fig. 15). The axis of the drive shaft is substantially parallel to the longitudinal 
axis of the frame shaft (Fig. 15). 

Claims 10-12 and 14 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Richelsoph (US Pat. 5,342,363). 

Richelsoph discloses an apparatus for creating a cavity in a bone for receiving a 
prosthesis which has a conical portion and a projection of a generally triangular profile, 
said apparatus comprising: a shell (Fig. 6, ref. 58) comprising a conical portion which 
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defines a longitudinal axis (Fig. 6) and a frame shaft receiving cavity for receiving a 
frame (column 4, lines 4-9); a frame having a frame shaft (Fig. 6, ref. 33) , a drive shaft 
(Fig. 6, ref. 86) and a shield (Fig. 6, ref. 40), the frame shaft being received by the shaft- 
receiving cavity (Fig. 6) and being movable with respect to the shell along the 
longitudinal axis (column 4, lines 4-9), said frame configured to carry a cutter (Fig. 6, ref. 
84) disposed at an acute angle relative to the longitudinal axis, the drive shaft being 
disposed at a drive shaft angle relative to the longitudinal axis less than the acute angle 
(Fig. 6) and the drive shaft being configured at one end to couple to and drive the cutter 
(Fig. 6) and the shield being disposed about portions of the drive shaft adjacent the one 
end (Fig. 6, near ref. 40); and a cutter (Fig. 6, ref. 84)for cutting a cavity having a 
generally triangular profile, said cutter being carried by said frame and being configured 
to mate with and be driven by the drive shaft (Fig. 6). The cutter and the frame Include 
mating bearing surfaces (Fig. 6, there are multiple surfaces). The frame includes a drive 
shaft bracket for maintaining the orientation of the drive shaft relative to the frame shaft 
(Fig. 6, ref. 32). The cutter and the drive shaft are configured to cooperate to form a 
pinned-sleeve shaft coupling (Fig. 6). 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth In this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sl<ill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 3-6, 9 and 21-23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Freeman et al. (US Pat. 4,738,256) in view of Sederholm et al. (US 
Pat. 5,643,271). 

Freeman et al. disclose the claimed invention except for a sleeve disposed about 
portions of the drive shaft adjacent the cutter. 

Sederholm et al. discloses a cutting device (abstract) that comprises a sleeve 
surrounding a drive shaft, in order to offer protection (column 3, lines 38-40) (e.g. to 
separate the surrounding tissue from the driver). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to have constructed the device of Freeman et al. with a 
protective sleeve around the drive shaft, in order to offer protection (column 3, lines 38- 
40) {e.g. to separate the surrounding tissue from the driver). 

With regard to claims 4 and 22, Freeman in view of Sederholm disclose the 
claimed invention except for a second (drive shaft) bracket. It would have been obvious 
to one having ordinary skill in the art at the time the invention was made to construct the 
assembly of device of Freeman et al. with another bracket, since it has been held that 
mere duplication of the essential working parts of a device involves only routine skill in 
the art. St. Regis Paper Co. v. Bemis Co., 193 USPQ 8. 
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Claims 7 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Freeman et al. (US Pat. 4,738,256) in view of Sederholm et al. (US Pat. 5,643,271 ) in 
view of Richelsoph (US Pat. 5,342,363). 

Freeman et al. in view of Sederholm et al. disclose the claimed invention except 
for a shell configured to receive the frame and allowing the frame to move along the 
longitudinal axis and indicators for indicating the longitudinal location of the miller frame 
relative to the miller shell. 

Richelsoph discloses a frame (Fig. 6, ref. 30) mounted in a shell (Fig. 6, near ref. 
58)(column 4, lines 4-9) which increases versatility of the device and allows for a quick 
disconnect between devices used in the surgical procedure (column 4, lines 4-42). 
Richelsoph further discloses indicators (column 4, lines 64-68)(column 5, lines 1-35) 
which allows for precise location of the portions of the device relative to each other 
(column 4, lines 64-68)(column 5, lines 1-35). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to have constructed the device of Freeman et al. in view of 
Sederholm et al. with the shell and frame being movable relative to each other in order 
to increase versatility of the device and allow for a quick disconnect between devices 
used in the surgical procedure (column 4, lines 4-42). Furthermore, it would have been 
obvious to a person having ordinary skill in the art at the time the invention was made to 
have constructed the device with indicators, in order to allow for precise location of 
portions of the device relative to each other (column 4, lines 64-68)(column 5, lines 1- 
35). 
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Claims 13 and 15 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Richelsoph (US Pat. 5,342,363) in view of Freeman et al. (US Pat. 4,738,256). 

Richelsoph discloses the claimed invention except for the drive shaft is 
maintained in an orientation substantially parallel to the frame shaft and the drive shaft 
includes a slotted end forming forks. 

Freeman discloses a cutting system that comprises a frame (Fig. 15, ref. 20) with 
a shaft (Fig. 15, ref. 20) and a drive shaft (Fig. 15, ref. 34), the drive shaft being oriented 
substantially parallel to the frame shaft (Fig. 15) and the drive shaft comprising a 
universal joint (Fig. 15, above ref. 26), that comprises forks on the end (Fig. 15)(column 
5, lines 16-20). This arrangement provides increased versatility of the device as it allows 
the shaft to be adjusted to any suitable angle to allow convenient rotation of the cutting 
device (column 5, lines 16-20). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to have constructed the device of Richelsoph with the drive 
shaft being maintained in an orientation substantially parallel to the frame shaft and the 
drive shaft including a slotted end forming forks as taught by Freeman, in order to 
provide increased versatility of the device as it allows the shaft to be adjusted to any 
suitable angle to allow convenient rotation of the cutting device (column 5, lines 16-20). 



Response to Arguments 
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Applicant's arguments with respect to claims 1-15 and 19-23 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Please see attached PTO-892. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JERRY CUMBERLEDGE whose telephone number is 
(571)272-2289. The examiner can normally be reached on Monday - Friday, 8:30 AM - 
5:00 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571) 272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/J. C./ 

Examiner, Art Unit 3733 
/Cris L. Rodriguez/ 

Supervisory Patent Examiner, Art Unit 3732 
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